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                                      Form no. (J) 2  

 

                    Heading of judgment in original suit/case  

 

             THE COURT OF MUNSIFF, HATSINGIMARI, DHUBRI.       

 

Present: Sri AbhijitSaikia, A.J.S. 

Tuesday, the30th day of June,2020 

 

TITLESUIT NO. 24/2016 

      MD. AKBAR ALI SK. 

  …………..   Plaintiff 

Versus       

 

1. ABDUL AZIZ SK. 

2. SAMSUDDIN 

                                                               ………  Defendants/Counter Claimants  

3. AYESHA BEWA 

            ………  Defendant 

1. DULAL 

2. ASKAR ALI 

3. ABDUS SALAM 

………  Pro Forma Defendants 

This suit/case coming on for final hearing on 15/06/2020 in the presence of –  

Mr. S. I. Khandakar,LearnedAdvocatefor the plaintiff; and 

Mr. Abdul Baten Sk.    , Learned Advocate for the defendants/counter claimants, 

And having stood for consideration to this day, the court delivered the following 

judgment- 
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JUDGMENT 

 

1. The plaintiffhad instituted this suit, seeking amongst other reliefs, a decree for 

declaration that he has every right, title and interests over thesuit lands 

described in Schedule ‘D’ and ‘E’ of the plaint.He had further prayed for a 

decree declaring that the defendant Nos. 1 and 2 are mere permissive 

possessors on the suit land described in schedule ‘D’ of the plaint while the 

defendant No. 3 is a mere permissive possessor on the suit land described in 

the schedule ‘E’ of the plaint. Furthermore, the plaintiff had prayed for a 

decree of Khas possession of the suit lands along with a direction to the 

defendant Nos. 1 and 2 to vacate the ‘D’ scheduled land and a direction to the 

defendant No. 3 to vacate the ‘E’ scheduled land. Also, the plaintiff had prayed 

for a direction to the revenue authority to strike of the names of the 

defendant Nos. 1, 2 and 3 from the record of rights. Finally, the plaintiff had 

prayed for a decree of permanent injunction against the defendants. 

 

2. The brief facts leading to the institution of this suit as revealed from the plaint 

are that: 

 

3. The plaintiff is the absolute owner and possessor of total land measuring 3 

(Three) Bighas, situated at village Fulerchar Part-III under the revenue circle 

Mankachar, included underKhatian No. 167, Periodic Patta Nos. 757 and 192 

along with Dag Nos. 671/172, 683/178 and 682/172. The suit lands have been 

specifically described in three schedules namely, A, B and C in the plaint. The 

plaintiff had purchased the aforesaid lands from the pro forma defendant No. 

1, who was the son of PattadarAftar Ali Sk. and the RayotiPattadar of the pro 

forma defendant Nos. 2 and 3, by executing 3 (Three) registered Sale Deeds 

namely, 3081 dated 03.11.1981, 679 dated 13.08.1987 and 730 dated 

30.10.1992. The plaintiff had purchased 1 (One) Bighaland from the pro forma 

defendant No. 1 by executing the registered Sale Deed No.3081 dated 

03.11.1981, which included land covered by Periodic Patta No. 757 and Dag 

Nos. 683/178. The said plot has been described in the schedule ‘A’ of the 

plaint. The plaintiff had purchased another 1 (One) Bigha land covered by 

Khatian No. 167, Periodic Patta No. 757 and Dag Nos. 671/172 from the pro 
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forma defendant No. 2 by executing the registered Sale Deed No.679 dated 

13.08.1987.The said plot has been described in the schedule ‘B’ of the plaint. 

Thereafter, the plaintiff had purchased another 1 (One) Bigha land covered by 

Khatian No. 167, Periodic Patta No. 757 and Dag Nos. 682/172 from the pro 

forma defendant No. 3 by executing the registered Sale Deed No. 730 dated 

30.10.1992. The said plot has been described in the schedule ‘C’ of the plaint. 

The plaintiff had taken possession of the vacant plots on the very dates of the 

respective purchases. He has been living there by constructing dwelling 

houses and cultivating therein. He has got his name recorded in the record of 

rights on the strength of the said registered Sale Deeds and he has been 

paying due land revenues to the authority concerned. The defendant No. 3 

originally belonged to Sukchar whereas the defendant Nos. 1 and 2 belonged 

to Malerchar. Due to erosion caused by the river Brahmaputra, the defendants 

became homeless as their lands were completely eroded by the river. Being 

homeless and landless persons, the defendants approached the plaintiff in the 

year 2006 with a request to give them shelter in some portion of the aforesaid 

suit lands with permission to construct dwelling houses thereon. The 

defendants had assured the plaintiff that they would vacate the suit lands as 

per his requirements. The plaintiff feltthe miserable condition of the 

defendants. Thus, under humanitarian grounds, he gave permission to the 

defendant Nos. 1 and 2 to construct dwelling houses over a plot of land 

measuring 1 (One)Katha and 13.5 Lechas in the eastern side of the A 

scheduled land and in another plot of land measuring 16.5 Lechas in the 

eastern side of the C scheduled land. Altogether, he gave 2 (Two) Kathas and 

10 (Ten) Lechas to the defendant Nos. 1 and 2 in the year 2006 and the said 

plot under their possession has been described in the schedule D of the plaint. 

In the same year, the plaintiff had given permission to the defendant No. 3 to 

construct a dwelling house over his plot of land measuring 16.5 Lechas in the 

eastern side of the C scheduled land and over his plot measuring 1 (One) 

Katha and 13.5 Lechas in the eastern side of the B scheduled land. Altogether, 

he had given total land measuring 2 (Two) Kathas and 10 (Ten) Lechasto the 

defendant No. 3, as properly described in the schedule E of the plaint. The 

scheduled D and E lands are the suit lands. The defendants started living on 

the D and E scheduled lands by constructing dwelling houses therein. They 

had assured the plaintiff that they would vacate the aforesaid plots whenever 
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he required the same. In the month of April, 2011, on account of his bonafide 

requirementof the suit lands, the plaintiff asked the defendants to vacate the 

same. However, the defendants surprisingly refused to vacate the suit lands 

and further claimed to be the true owners of the respective suit lands. 

Thereafter, the plaintiff made an inquiry in the office of the Assistant 

Settlement Officer, Mankachar Circle. He obtained certified copies of the draft 

Chitha on 03.05.2011 and 27.10.2011 and thereafter came to know that the 

defendants had colluded with the officials of the Mankachar Circle office and 

thereby got their names recorded in the record of rights. However, the 

plaintiff had never transferred the suit lands to the defendants by any 

instrument nor had he given his consent to the defendants to get their names 

recorded in the record of rights of the suit lands. Thus, the defendants have 

clouded the title of the plaintiff over the suit lands. The defendants are mere 

permissive possessors in the respective suit lands and they have no right, title 

or interest over it. They are bound to vacate the suit lands. Hence, the 

plaintiff has preferred this suit seeking appropriate reliefs. 

 

4. The principal defendantNos. 1and 2appearedin court after the service of 

summonses upon them and submitted their written statementagainst the 

plaint. These defendants had also filed a counter claim of their own against 

the plaintiff. The defendant No. 3 also filed her written statement against the 

averments contained in the plaint. The pro forma defendantsreceived 

summonses from this court but failed to contest the suit by filing written 

statements or otherwise. Hence, the suit proceeded ex-parte against the pro 

formadefendants.  

 

5. In theirwritten statement, the defendant Nos. 1 and 2 had questioned 

thecause of action and the maintainability of this suit on various grounds. 

They asserted that the suit is barred by the law of limitation. The suit is 

under-valued and stamped as the value of the suit land including the dwelling 

house would not be less than Rupees 400000/- (Four Lakhs) only. The suit is 

bad for non-joinder of necessary parties as the State of Assam, the Settlement 

Officer, Dhubri, the Assistant Settlement Officer, Mankachar Circle and the 

legal heirs of Late Janip Ali have not been impleaded inspite of being 

necessary parties. The defendants had specifically denied the relevant 
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averments in the plaint.They asserted that the plaintiff no longer owns and 

possesses the 3 (Three) Bighas of land described in the schedules A, B and C 

of the plaint. Even the description of the schedule D land is incorrect. They 

denied the fact that they are permissive possessors of the schedule D land. 

They admitted that after erosion of their homestead land at village Malerchar 

(Sellakandi), as the defendants were searching for a land for residential 

purposes, the plaintiff agreed to sell 2 (Two) Kathas and 15 (Fifteen) Lechasof 

his landunderKhatian No. 167 and Dag No. 172 within revenue village 

Fulerchar Part-III to them at a consideration amount of Rupees 27000/- 

(Twenty Seven Thousand) only. The said land was bounded by JomirDewani 

in the North, the plaintiff himself in the South, Shah Alom in the East and the 

plaintiff himself in the West. The defendants paid the entire consideration 

amount ofRupees 27000/- (Twenty Seven Thousand) only to the plaintiff. 

Hence, the plaintiff put the answering defendants in possession of the 

aforesaid plot. The plaintiff also swore an affidavit before the Executive 

Magistrate, South SalmaraMankachar on 24.02.2006 wherein he stated the 

details regarding the receipt of consideration money and the handing over of 

possession of the plot to the answering defendants. He had also bound 

himself to execute a registered Sale Deed in favour of these defendants after 

obtaining N.O.C. from the authority concerned. As the defendants were in 

possession of the aforesaid plot, the revenue authority had mutated their 

names in the records with knowledge of the plaintiff. The plaintiff had delayed 

the obtaining of the N.O.C. (sale permission) on various pretexts. The 

answering defendants were always ready and willing to cooperate with the 

plaintiff in obtaining the sale permission and in preparing the registered Sale 

Deed. It was the plaintiff who had helped these defendants to mutate their 

names as the defendants had put up several requests for execution of the 

registered Sale Deed. In November, 2011, the answering defendants 

requested the plaintiff to execute the deed in their favour. However, the 

plaintiff was in no mood either to obtain the sale permission or to execute the 

deed. On the other hand, he filed the present suit with false statements and 

claims. Thus, these defendants had prepared a counter claim against the 

plaintiff.As they are not permissive possessors of the plot, there arises no 

question of vacating the same. The plaintiff is not entitled to any reliefs as 
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prayed. Hence, these defendants prayed for the dismissal of this suit with 

cost. 

 

6. The defendant No. 3 filed a separate written statement of her own. Her 

written statement mirrors the written statement filed by the defendant Nos. 1 

and 2. Apart from the averments stated above, the defendant No. 3 had 

added that she used to live at Sukchar earlier. After the erosion of her 

Homestead land at village Sukchar, her husband Janif Ali (since deceased) 

was looking for land to reside. The plaintiff agreed to sell 2 (Two) Kathas and 

10 (Ten) Lechas of his land from Dag No. 178 (old) and Khatian No. 162 

under the revenue village Fulerchar Part-III to the answering defendant’s 

husband (since deceased) at a total consideration of ₹ 27,000/- (Rupees 

Twenty Seven Thousand) only. The said plot was bounded by Abdul Aziz in 

the North, the plaintiff himself in the South, Sobder Ali in the East and the 

plaintiff himself in the West. The husband of the answering defendant had 

paid the entire consideration amount of ₹ 27,000/- (Rupees Twenty Seven 

Thousand) only to the plaintiff. As such, the plaintiff had put the answering 

defendant’s husband in possession of the aforesaid plot. The plaintiff and the 

answering defendant’s husband (since deceased) had made an agreement on 

27.02.2006, which was authenticated by the Executive Magistrate, South 

SalmaraMankachar. There, the plaintiff had stated all the details about the 

receipt of consideration money and the handing over of possession to the 

answering defendant’s husband. The plaintiff had also bound himself to 

execute a registered Sale Deed in favour of the husband of the answering 

defendant (since deceased), after obtaining N.O.C. from the authority 

concerned. As the husband of the answering defendant was in possession of 

the aforesaid plot till the time of his death in the year 2010, the revenue 

authority had mutated his name over the revenue records, with complete 

knowledge of the plaintiff. The plaintiff delayed the procurement of N.O.C. 

(sale permission) on various pretexts. The now deceased husband of the 

answering defendant was always ready and willing to cooperate with the 

plaintiff. After his death, the answering defendant is also ready and willing to 

cooperate with the plaintiff in procuring the sale permission and in execution 

of the registered Sale Deed. It was the plaintiff who had helped the husband 

of the answering defendant to mutate his name over the revenue records, 
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after several requests for execution of the registered Sale Deed. In the year 

2010, the husband of the answering defendant had died. In November, 2011, 

the present defendant had requested the plaintiff to execute the deed. 

However, the plaintiff was in no mood either to obtain the sale permission or 

to execute the deed. On the other hand, he had filed the present suit with 

false statements and claims. Also, the suit is undervalued because the value of 

the suit land including the dwelling house described in schedule E would not 

be less than ₹ 200000/- (Rupees Two Lakhs) only. She denied the fact that 

she is a permissive possessor of the schedule E land and stated that the 

description of the schedule E land is also incorrect. The plaintiff is not entitled 

to get any reliefs as prayed for. Overall, the answering defendant had prayed 

for the dismissal of the suit with cost. 

 

7. As stated earlier, the defendant Nos. 1 and 2 had filed a counter claim of their 

own against the plaintiff. In the counter claim, the defendants/counter 

claimantshad averred that after the erosion of their original residence at 

village Malerchar (Sellakandi) in the year 2005, they were searching for 

suitable land to reside. The plaintiff/opposite party had agreed to sell 2 (Two) 

Kathas and 15 (Fifteen) Lechasof his landto them at a consideration amount 

of Rupees 27000/- (Twenty Seven Thousand) only. The said plot of land has 

been described in the schedule X of the counter claim. On 24.02.2006, the 

counter claimants had paid the entire consideration amountof Rupees 27000/- 

(Twenty Seven Thousand) only to the plaintiff/O.P. in anticipation that he will 

execute a registered Sale Deed in their favour after obtaining the necessary 

sale permission from the authority concerned. As the entire consideration 

amount was paid to the O.P., he had put the counter claimants in possession 

of the land described in schedule X. He had also sworn an affidavit before the 

Executive Magistrate, Hatsingimari on 24.02.2006 wherein he admitted the 

receipt of the entire consideration amount and the handing over possession to 

the counter claimants. He had also promised and bound himself to execute 

the registered Sale Deed after obtaining N.O.C./sale permission from the 

authority concerned. After taking over possession of the plot, the counter 

claimants had developed the same and constructed their residential houses 

there in the year 2006. Presently, the value of the land and houses located 

therein would not be less than ₹ 400000/- (Rupees Four Lakhs) only. The 
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counter claimants were always ready and willing to cooperate with the 

plaintiff/O.P. in obtaining the sale permission and in executing the registered 

Sale Deed. However, the O.P.had delayed the matter on various pretexts. 

After several requests, he had helped the counter claimants to mutate their 

names in the record of rights. However, in November 2011, when the counter 

claimants asked the plaintiff/O.P. to execute a registered Sale Deed in their 

favour, he showed no interest in complying with the promise he had made. In 

fact, out of greed, he had filed the Title Suit No. 56/2012 in order to evict the 

counter claimants from the plot. The O.P./plaintiff is bound to execute the 

registered Sale Deed in respect of the land described in schedule X, after 

obtaining the necessary sale permission from the authority concerned. The 

counter claimants are always ready and willing to cooperate with the O.P.in 

this regard. Thus, the counter claimants had prayed for a decree declaring 

that they had performed their part of the sale agreement, the O.P./plaintiff 

had performed a part of his obligation by delivering possession of the suit land 

to the counter claimants and that the O.P./plaintiff is legally bound to execute 

the registered Sale Deed in favour of the counter claimants after obtaining 

necessary sale permission from the authority concerned. The counter 

claimants have further prayed for a decree declaring that they are lawfully 

possessing the suit land described in schedule X and are not liable to be 

evicted therefrom on account of negligence of the O.P./plaintiff to execute the 

registered Sale Deed in their favour. Furthermore, the counter claimants have 

prayed for a decree directing the O.P./plaintiff to execute a registered Sale 

Deed after observing the formalities. In case he fails to do so, the registration 

may be ordered to be done as per Order XXI, Rule 32 of The Code of Civil 

Procedure. Finally, the counter claimants have also prayed for a decree of 

permanent injunction to restrain the O.P./plaintiff from dispossessing them 

from the suit land described in schedule X or from disturbing their possession 

in any manner. 

 

8. The plaintiff/O.P. filed a written statement against this counter claim. The 

plaintiffthereby questioned the cause of action for the counter claim and 

claimed that it is barred by limitation. He denied the maintainability of the 

counter claim on various grounds. He denied the veracity of the averments in 

the counter claim. He denied the fact that he had agreed to sell the suit land 
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described in schedule X to the counter claimants at a consideration of ₹ 

27,000/- (Rupees Twenty Seven Thousand) only. He further denied the fact 

that he had ever received the aforesaid consideration amount from the 

counter claimants. He had not given his consent to the mutation of names of 

the counter claimants in the record of rights. He had not executed any 

instrument in favour of the counter claimants and had never entered into any 

contract with them, as alleged. The counter claimants are mere permissive 

possessors of the suit land described in schedule D of the plaint. The 

remaining averments in this written statement are a repetition of the facts 

contained in the plaint of the plaintiff. Hence, they are not reproduced again 

in order to ensure brevity. The plaintiff/O.P. had asserted that the counter 

claimants are not entitled to any reliefs as prayed for. Hence, he had prayed 

for the dismissal of the counter claim with cost.   

 

9. From the pleadings of the two sides, the following issues were framed in the 

main suit for consideration and determination: 

 

1. Whether thesuit is maintainable? 

2. Whether there is any cause of action for the suit? 

3. Whether the suit is bad for non-joinder of necessary parties? 

4. Whether plaintiff has got right, title and interest over the ‘D’ & ‘E’ 

scheduledlands? 

5. Whether defendant Nos. 1 to 3 are permissive possessors of the suit ‘D’ & ‘E’ 

scheduled lands? 

6. Whether the plaintiff is entitled to get any reliefs as prayed for? 

 

10. Likewise, after consideration of the pleadings of the two sides in the counter 

claim, the following issues were framed in the counter claim for consideration 

and determination: 

 

7. Whether the counter claim is maintainable? 

8. Whether the counter claim has cause of action? 

9. Whether the plaintiff is legally bound to execute the registered Sale Deed in 

favour of the counter claimants in respect of ‘X’ scheduled land? 

10. Whether the counter claimants are entitled to reliefs, as prayed for? 
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11. To what reliefs the parties are entitled to? 

 

11. In support of his plaint, the Plaintiff adduced evidence in affidavits of 3 

(Three)witnesses, out of which 2 (Two) were cross examined by the 

defendants/counter claimants and were subsequently discharged.One of the 

witnesses never appeared before the court to face cross examination. 

Thereafter, the plaintiff’s evidence was closed.The defendants/counter 

claimantson their part, adduced evidence in affidavits of 3 (Three) witnesses, 

out of which the plaintiff had cross examined two. The third witness of the 

defendants/counter claimants i.e. the DW 3 was not cross-examined by the 

plaintiff side, in spite of being granted sufficient opportunities for the same. As 

such, the cross examination of the DW 3 was dispensed with. I have heard 

the learned counsels of both the sides, at considerable length, in their 

respective arguments. I have gone through the entire case recordand laid due 

emphasis to the evidence adduced by the two sides. 

 

DISCUSSION, DECISIONS AND REASONS THEREOF: 

 

12. Now let me discuss the materials on record and try to arrive at definite 

findings as regards the issues for determination.  

 

Issue No.1: 

 

13. This issue was framed on account of specific averments in the written 

statement of the contesting defendants. The defendants had raised various 

grounds to indicate the non-maintainability of the suit. Therefore, it was the 

defendants’ burden to adduce credible evidence to establish the non-

maintainability of the suit, on the grounds alleged. However, apart from the 

said averments, the defendants could not substantiate the same by adducing 

any evidence or otherwise. Hence, in the absence of any substantiation, this 

issue is decided in the affirmative and in favor of the plaintiff.  

 

Issue No. 2: 
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14. The plaintiff has pleaded that heis the absolute owner and possessor of total 

land measuring 3 (Three) Bighas, asdescribed in the SchedulesA, B and C of 

the plaint. He had purchased the said lands from the pro forma defendants by 

executing 3 (Three) different registered sale deeds. Due to his continuous 

possession since the dates of his purchase, his name was entered in the 

record of rights. Also, he has been paying the land revenues regularly to the 

authority concerned. The principal defendants were rendered landless and 

homeless on account of erosion caused by the river Brahmaputra. They had 

approached the plaintiff with a prayer that they may be allowed to construct 

residential houses over portions of the suit lands. They had further assured 

the plaintiff that they would vacate the suit lands as and when the plaintiff 

asks them to do so. However, when the plaintiff actually ask the defendants to 

vacate the suit land due to his bona fides requirement, they refused to vacate 

the same and staked claimof ownership over the suit land. The plaintiff further 

came to know that the defendants had managed to enter their names in the 

record of rights pertaining to the suit lands by acting in collusion with the 

government officials concerned. Thus, the plaintiff has preferredthe instant 

suit to seek a declaration of his right, title and interest and to evict the 

defendants from the suit lands. The purchase of immovable property bestows 

certain rights upon the purchaser(s), first and foremost of which is the right to 

peaceful enjoyment and possession over the property, to the exclusion of 

others. The plaint prima facie indicates that the title of the plaintiff has been 

called into question and his possession over the suit land has been taken away 

from him. Hence, without even going into the merits of the plaintiff’s case, it 

can be held that on account of the alleged infringement of this very right, he 

has a cause of action capable of consideration and determination by a 

competent court of law. Issue No. 2 is decided in the affirmative and in favor 

of the plaintiff.   

 

Issue No. 3: 

 

15. The defendants had asserted in the written statements that the plaintiff had 

failed to implead certain necessary parties including the State of Assam, 

certain land revenue officials and the legal heirs of late Janif Ali. As regards 

the non-impleadment of state defendants is concerned, it has to be 



12 | P a g e  

 

remembered that this is not a suit seeking any specific relief against the 

government per se. The role of the state or the government officials in this 

case is limited to the entries in the revenue records maintained by the state. A 

civil court has the prerogative to decide the legality of title and whether 

entries in the revenue records reflect the actual title or not. These questions 

can be decided even in the absence of the state and the government officials. 

Overall, I do not see any reason as to why a lawful decree cannot be passed 

in this case in the absence of the state and its officials. It has also been 

claimed that there are other legal heirs of late Janif Ali who ought to have 

been impleaded in the suit. However, the defendant No. 3, who is the wife of 

late Janif Ali has not given any details of any other surviving legal heirs of late 

Janif Ali who ought to have been impleaded. In these circumstances, it is 

difficult to hold that the plaintiff has omitted to implead any necessary party. 

Considering all, this issue is decided in the negative and in favour of the 

plaintiff.  

 

Issue No. 4: 

 

16. Before embarking on a discussion onthe instant issue, let me first discuss the 

evidence adduced by the two sides.PW 1 Md. Akbar AliSk. is the plaintiffof this 

suit. He deposed in his evidence on affidavit that he is the absolute owner and 

possessor of total land measuring 3 (Three) Bighas, situated at village 

Fulerchar Part-III under the revenue circle Mankachar, included underKhatian 

No. 167, Periodic Patta Nos. 757 and 192 along with Dag Nos. 671/172, 

683/178 and 682/172. The suit lands have been specifically described in three 

schedules namely, A, B and C in the plaint. He had purchased the aforesaid 

lands from the father of the pro forma defendant No. 1 and the pro forma 

defendant Nos. 2 and 3, respectively, by executing 3 (Three) registered Sale 

Deeds namely, 3081 dated 03.11.1981, 679 dated 13.08.1987 and 730 dated 

30.10.1992. He had taken possession of the vacant plots on the very dates of 

execution of the respective Sale Deeds. He had got his name recorded in the 

record of rights on the strength of the said registered Sale Deeds and he has 

been paying due land revenues to the authority concerned. Due to erosion 

caused by the river Brahmaputra, the defendant Nos. 1, 2 and 3 were 

rendered homeless. In the year 2006,the defendants had approached him 
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with a request to give them shelter in some portion of the aforesaid suit lands 

with permission to construct dwelling houses thereon. The defendants had 

assured him that they would vacate the suit lands forthwith as and when 

required by him. He felt the miserable condition of the defendants and under 

humanitarian grounds, he gave permission to the defendant Nos. 1 and 2 to 

construct dwelling houses over a plot of land measuring 1 (One) Katha and 

13.5 Lechas in the eastern side of the A scheduled land and in another plot of 

land measuring 16.5 Lechas in the eastern side of the C scheduled land. 

Altogether, he had given 2 (Two) Kathas and 10 (Ten) Lechas to the 

defendant Nos. 1 and 2 in the year 2006 and the said plot under their 

possession has been described in the schedule D of the plaint. In the same 

year, he had given permission to the defendant No. 3 to construct a dwelling 

house over his plot of land measuring 16.5 Lechas in the eastern side of the C 

scheduled land and over his plot measuring 1 (One) Katha and 13.5 Lechas in 

the eastern side of the B scheduled land. Altogether, he had given total land 

measuring 2 (Two) Kathas and 10 (Ten) Lechas to the defendant No. 3, as 

properly described in the schedule E of the plaint. The scheduled D and E 

lands are the suit lands. The defendants started living on the D and E 

scheduled lands by constructing dwelling houses therein. In the month of 

April, 2011, on account of his bonafide requirement of the suit lands, he had 

asked the defendants to vacate the same. However, the defendants 

surprisingly refused to vacate the suit lands and further claimed to be the true 

owners of the respective suit lands. Thereafter, he had made an inquiry in the 

office of the Assistant Settlement Officer, Mankachar Circle. He obtained 

certified copies of the draft Chitha on 03.05.2011 and 27.10.2011 and 

thereafter came to know that the defendants had colluded with the officials of 

the Mankachar Circle office and thereby got their names recorded in the 

record of rights. However, he had neither transferred the suit lands to the 

defendants by any instrument nor had he given his consent to the defendants 

to get their names recorded in the record of rights of the suit lands. He had 

never sworn any affidavits dated 24.02.2006 and 27.02.2006 to transfer the 

suit lands, as alleged by the defendants. The defendants are mere permissive 

possessors in the respective suit lands and they are liable to be vacated from 

the suit lands.   
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17. In his cross examination, the plaintiff/PW 1 deposed that he works in the 

Irrigation Department. He admitted that the Exhibits A(1) and A(2) along with 

the Exhibits B(1) and B(2) are his own signatures. He did not remember when 

he had put his signatures over the Exhibits. The defendants had put up 

permanent Pucca houses over the suit lands which he had objected to. He had 

not given his permission in the construction of that house. He has the dispute 

with the defendants since the year 2006. He had submitted written objections 

against the mutation in the names of the defendants. He was not called into 

the office for hearing and had not found it necessary to enquire into the 

matter by going there. He does not remember the names of all the 

defendants. He is unable to read the Exhibits 1 to 6. The Exhibits 6(1) and 

6(2) are photocopies. The defendants/counter claimants had objected to the 

admissibility of all the Exhibits. He had not preferred any appeal against the 

mutation order in favour of the defendants. He had allowed Janif Ali to reside 

in half a Bigha of his land. Janif Ali had expired. He is unaware of the legal 

heirs of late Janif Ali. Janif Ali was alive at the time of institution of this suit. 

The land under the possession of the defendant Nos. 1, 2 and 3 is bounded by 

Baten in the North, he himself in the South, Fojor and Moinal in the East and 

Moinal in the West. He had denied the suggestion that he had not instituted 

any suit regarding the above described plot of land. He denied the 

suggestions that he had received consideration from the defendants and 

thereafter executed the Exhibits A and B, accorded permission to the 

defendants to construct houses and also given permission in the office of the 

A.S.O. for the mutation in the names of the defendants. He further denied the 

suggestion that he has no rights over the suit land and hence he is not 

entitled to any reliefs as prayed for. 

 

18. The PW 2 Abdul Roshid Sk.was familiar with the parties to the suit and was 

aware of the facts and circumstances involved in the suit. He corroborated the 

deposition of the Plaintiff/PW 1 through his evidence on affidavit. The PW 2 

never appeared before the court to face cross-examination from the 

defendants. As such, I do not feel it proper to place reliance on his written 

deposition which has not been tested through the purifying process of cross-

examination. 
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19. PW 3 Askar Ali Sheikhwas also familiar with the parties to the suit and was 

aware of the facts and circumstances involved in the suit.He had fully 

corroborated the depositions of the earlier PW’s through his evidence on 

affidavit. In his cross examination, he stated that presently the defendants 

have Pucca houses over the suit lands. The husband of the defendant No. 3 

used to reside in the suit land. He could not remember the Dag, Patta or the 

Khatian numbers of the suit land. He could not remember the exact dates on 

which the defendants were allowed to reside on the suit land as permissive 

possessors. He was never told anything about any affidavit or any agreement 

in connection with this case. He does not have any blood relations with the 

defendant. He denied the suggestions that the plaintiff had received proper 

consideration amounts and thereafter delivered vacant possession of the suit 

land to the defendants, after which they had constructed houses therein. He 

further denied the suggestion that the plaintiff had filed the suit after the 

defendants asked him to execute the registered deed. He also denied the 

suggestion that he has deposed falsely. 

 

20. As far as the evidence from the defendants/counter claimants is concerned, 

the DW 1 Abdul Aziz Sk. is the principal defendant/counter claimant No. 1 in 

this suit. Through his evidence on affidavit, he had deposed thatafter the 

erosion of their original residence at village Malerchar (Sellakandi), they were 

searching for suitable land to reside. They approached the plaintiff/opposite 

party who had agreed to sell the suit lands to them. On 24.02.2006, the 

plaintiff/O.P. had accepted the entire consideration amount of Rupees 27000/- 

(Twenty Seven Thousand) only from the defendants/counter claimants in 

anticipation that he will execute a registered Sale Deed in their favour after 

obtaining the necessary sale permission from the authority concerned. The 

plaintiff/O.P. had put the defendants/counter claimants in possession of the 

suit land simultaneously. On that very date, he had also sworn an affidavit 

before the Executive Magistrate, Hatsingimari wherein he admitted the receipt 

of the entire consideration amount and the handing over possession to the 

defendants/counter claimants. He had also affirmed and promised to execute 

the registered Sale Deed in favour of the defendants/counter claimants after 

obtaining N.O.C./sale permission from the authority concerned. After taking 

over possession of the suit lands, as described in the schedule X of the 
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counter claim, the counter claimants had developed the same and constructed 

their residential houses there in the year 2006. Presently, the value of the land 

and houses located therein would not be less than ₹ 400000/- (Rupees Four 

Lakhs) only. The defendants/counter claimants were always ready and willing 

to cooperate with the plaintiff/O.P. in obtaining the sale permission and in 

executing the registered Sale Deed. However, the O.P. had delayed the matter 

on various pretexts. After several requests, he had helped the counter 

claimants to mutate their names in the record of rights. However, in 

November 2011, when the counter claimants asked the plaintiff/O.P. to 

execute a registered Sale Deed in their favour, he had filed the presentsuit out 

of greed,in order to evict the counter claimants from the scheduled X land. 

The defendants/counter claimants are not permissive possessors under the 

O.P./plaintiff as regards the suit land described in the schedule X. They are 

not liable for eviction from the suit land on account of the negligence of the 

plaintiff/O.P. to execute the registered Sale Deed. 

 

21. In his cross examination,the defendant/DW1 deposed that late Janif Ali was 

his neighbour. He had not applied for sale permission of the suit land from the 

authority concerned. He had not issued any written request to the plaintiff 

regarding the procurement of the sale permission for the suit land. He was not 

aware of the contents of the exhibits A to D. There is no mention of any 

names in the back pages of the exhibits A and B. In his counter claim, he had 

valued the suit land at ₹ 27,000/- (Rupees Twenty Seven Thousand) only 

whereas in his written statement he had valued the same to be above ₹ 

400000/- (Rupees Four Lakhs) only. He denied the suggestion that the 

plaintiff had allowed the defendants to reside in the suit lands for a few days 

as they were landless persons. He further denied the suggestion that when 

the plaintiff requested the defendants to vacate the suit land, they refused to 

comply. He was not aware that in case of any monetary transaction, 

signatures are to be obtained over revenue stamps. He denied the suggestion 

that they had collusively entered their names in the draft Chitha. He admitted 

that he had not file any separate suit regarding the breach of agreement by 

the plaintiff. He further admitted that they had not impleaded Janif Ali in his 

counter claim although the Exhibit B is in his name. He had also not 

impleaded the Advocate, Executive Magistrate and witnesses of exhibits A and 
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B. He denied the suggestion that he has presented the exhibits A and B only 

to harass the plaintiff. He also denied the suggestion that the defendants are 

not entitled to any right, title or interest over the suit land. Finally, he had 

denied the suggestion that he had deposed falsely in his evidence on affidavit. 

 

22. DW 2 Ayesha Bewa is the defendant No. 3 in this suit. She corroborated the 

deposition of the DW 1 through her evidence on affidavit. She added that 

after the erosion of her Homestead land, her husband Janif Ali (since 

deceased) was looking for land to reside. The plaintiff agreed to sell 2 (Two) 

Kathas and 10 (Ten) Lechas of his land from Dag No. 178 (old) and Khatian 

No. 162 under the revenue village Fulerchar Part-III to her husband (since 

deceased) at a total consideration of ₹ 27,000/- (Rupees Twenty Seven 

Thousand) only. The said plot was bounded by Abdul Aziz in the North, the 

plaintiff himself in the South, Sobder Ali in the East and the plaintiff himself in 

the West. Her husband had paid the entire consideration amount of ₹ 

27,000/- (Rupees Twenty Seven Thousand) only to the plaintiff. As such, the 

plaintiff had put her husband in possession of the aforesaid plot. The plaintiff 

and her husband (since deceased) had made an agreement on 27.02.2006, 

which was authenticated by the Executive Magistrate, South 

SalmaraMankachar. There, the plaintiff had stated all the details about the 

receipt of consideration money and the handing over of possession to her 

husband. The plaintiff had also bound himself to execute a registered Sale 

Deed in favour of her husband, after obtaining N.O.C. from the authority 

concerned. As her husband was in possession of the aforesaid plot till the time 

of his death in the year 2010, the revenue authority had mutated his name 

over the revenue records, with complete knowledge of the plaintiff. The 

plaintiff delayed the procurement of N.O.C. (sale permission) on various 

pretexts. The now deceased husband of the answering defendant was always 

ready and willing to cooperate with the plaintiff. It was the plaintiff who had 

helped her husband to mutate his name over the revenue records, after 

several requests for execution of the registered Sale Deed. In the year 2010, 

her husbandhad died. In November, 2011, she had requested the plaintiff to 

execute the deed. However, the plaintiff was in no mood either to obtain the 

sale permission or to execute the deed. She has been possessing the schedule 

E land since the year 2006 by constructing a Pucca house therein. She denied 
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the fact that she is a permissive possessor of the schedule E land. The plaintiff 

is not entitled to get any reliefs as prayed for. 

 

23. During her cross examination, the defendant/DW 2 had deposed that she had 

not named her children in her written statement. She denied the suggestion 

that the plaintiff had allowed her and the other defendants to reside in the 

suit land as their homes were eroded by the river but they had entered the 

names in the Chitha copy by acting in collusion with the government officials. 

She further denied the suggestion that her husband had not purchased any 

plot of land from the plaintiff. She also denied the suggestion that she and the 

other defendants had never requested the plaintiff to procure the sale 

permissions order to execute the registered sale deeds in their favour. She 

even denied the suggestion that the plaintiff had not executed any instrument 

on 24.02.2006. She also denied the suggestion that they are mere permissive 

possessors in the suit land and are liable to be evicted. Finally, she denied the 

suggestion that she has deposed falsely in her evidence on affidavit. 

 

24. DW 3 Saleman Sk.besides near the suit land. As such, he is well acquainted 

with the two sides of the suit and the suit land in dispute. Through his 

evidence on affidavit, he corroborated the depositions of the two DWs 

preceding him. As stated earlier, the plaintiff/O.P. failed to cross-examine the 

instant witness in spite of being granted sufficient opportunities for the same. 

As such, the cross examination of the DW 3 was dispensed with. Thus, the 

evidence in chief of the DW 3 stands unquestioned and undisputed. 

 

25. The plaintiff had claimed ownership of total land measuring 3 (Three) Bighas, 

as described separately in the schedules A, B and C of the plaint. Exhibit 1 is 

the registered Sale Deed (Proved in Original)No. 3081 dated 03.11.1981 

through which the plaintiff had purchased 1 (One) Bigha land covered by 

Periodic Patta No. 757 and Dag Nos. 683/178 in the revenue village Fulerchar 

Part-III from the pro forma defendant No. 1. On the date of its presentation 

as Exhibit in the year 2014, this document had already attained 30 (Thirty) 

years since the date of its execution. Section 90 of The Indian Evidence 

Act reads as, “Presumption as to documents thirty years old.—Where any 

document, purporting or proved to be thirty years old, is produced from any 

custody which the Court in the particular case considers proper, the Court 



19 | P a g e  

 

may presume that the signature and every other part of such document, 

which purports to be in the handwriting of any particular person, is in that 

person’s handwriting, and, in the case of a document executed or attested, 

that it was duly executed and attested by the persons by whom it purports to 

be executed and attested.  

Explanation.—Documents are said to be in proper custody if they are in the 

place in which, and under the care of the person with whom, they would 

naturally be; but no custody is improper if it is proved to have had a legitimate 

origin, or if the circumstances of the particular case are such as to render such 

an origin probable.” As the document has been produced from the proper 

custody of its purchaser (plaintiff), a favorable presumption of the 

genuineness of the contents therein and its due execution and attestation can 

be adopted by the court. 

 

26. Exhibit 2 is registered Sale Deed (Proved in original) No. 679 dated 

13.08.1987 through which the plaintiff had purportedly purchased another 1 

(One) Bigha land covered by Khatian No. 167, Periodic Patta No. 757 and Dag 

Nos. 671/172 from the pro forma defendant. Exhibit 3 is the registered Sale 

Deed No. 730 dated 30.10.1992 through which the plaintiff had purchased 

another 1 (One) Bigha land covered by Khatian No. 167, Periodic Patta No. 

757 and Dag Nos. 682/172 from the pro forma defendant No. 3. The plaintiff 

did not find it necessary to prove the aforesaid two deeds by adducing the 

evidence of their executors or the attesting witnesses or the identifiers in the 

deeds. Thus, in effect,there is no proof of the documents barring the 

documents themselves. Also, the presumption under Section 90 of The Indian 

Evidence Act cannot be extended to these documents as they had not 

attained 30 (Thirty) years on the date of their exhibition before the court in 

the year 2014. Thus, the plaintiff had failed to prove the Exhibits 2 and 3 in 

accordance with the procedure prescribed under Sections 67, 68 and 69 of 

The Indian Evidence Act. 

 

27. Exhibit 4 is the certified copy of Draft Chitha of the suit Dag Nos. 671/172 & 

683/178 of village Fulerchar, Part-III. It is seen that in the Dag Nos. 671/172 

of the Patta No. 757, the names of the defendant/counter claimants Nos. 1 

and 2 have been recorded as Raiyats over 2 (Two) Kathas and 15 (Fifteen) 
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Lechas lands. This was done in the year 2007 after a written 

application/objection in this regard. Likewise, in the Dag Nos. 683/178 of the 

Patta No. 192, the name of the defendant No. 3 has been recorded as a 

Pattadar over 2 (Two) Kathas and 10 (Ten) Lechas lands. This entry was 

made in the year 2007 after a written application/objection in this 

regard.Exhibit 5 is the certified copy ofDraft Chitha of suit Dag No. 682/172 

which includes the name of the plaintiff as a recorded Raiyat. The plaintiff had 

claimed that the entry of names of the defendants in revenue records was 

done behind his back and in collusion with the government officials. No 

satisfactory oral or documentary evidence could be adduced by the plaintiff to 

establish this lofty claim. In the often quoted judgment of Amiya Bala Dutta 

vs MukutAdhikari (1999 1 GLR 229), the Honourable Gauhati High Court 

had held that, “Mutation orders cannot be brushed aside until proved to be 

not done properly. Record of rights under section 40 and 41 shall always be 

deemed to be correct until proved otherwise.” Overall, I do not see any good 

ground to doubt the genuineness or the legality of the entries in the revenue 

records here. Consequently, a favourable presumption can be drawn in favour 

of the principal defendants’ possession over the suit lands described in 

schedule D and E. Exhibits 6(1) & 6 (2) are the revenue payment receipts. 

The said receipts are mere photocopies and cannot be admitted as evidence. 

 

28. The Exhibit A of the defendants/counter claimants is anAffidavit, a solemn 

affirmation by the deponent (plaintiff) that he had sold land measuring 2 

(Two) Kathas and 15 (Fifteen) Lechas in the Khatian No. 167, Dag No. 172 to 

the defendants/counter claimant Nos. 1 and 2 at a consideration of Rupees 

27000/- (Twenty Seven Thousand) only. It is a declaration of sale made 

before an Executive Magistrate and an acknowledgement of the receipt of the 

entire consideration amount. Further, the plaintiff had admitted that 

possession of the aforesaid plot had been handed over to the 

defendants/counter claimants. This averment coincides with the corresponding 

entry in the Draft Chitha (Exhibit 4) in favour of the defendants/counter 

claimants. In fact, as per the Exhibit A, the plaintiff had himself authorized the 

defendants/counter claimants to get their names recorded in the land records 

of the aforesaid plot. Further, the plaintiff had bound himself to execute a 

registered Sale Deed in favour of the defendants/counter claimants after 
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obtaining the N.O.C. from the authority concerned. It is most important to 

note here that the plaintiff/opposite party has admitted his signatures in the 

Exhibit A, which have been numbered as Exhibits A(1) and A(2) respectively, 

by the defendants. He could not provide any reasonable explanation as to how 

his signatures landed on the Exhibit A. There has been no proof of the fact 

that there was any sort of fiduciary relationship in between the parties or the 

fact that the signatures could have been obtained by the means of fraud, 

deceit, misrepresentation or coercion. Therefore, the claim of the plaintiff that 

he had no knowledge of the entries in favour of the defendants in the revenue 

records do not hold any good ground.  

 

29. Similarly, the plaintiff had admitted that he had put his signatures in the 

Exhibit B. The said signatures had been marked as Exhibits B(1) and B(2) 

respectively. Here too, he could not explain how his signatures had ended up 

on the said exhibit.Now, the Exhibit B is not just an Affidavit but an actual 

Agreement for Sale executed in between the plaintiff and Janif Ali (since 

deceased), who was the husband of the principal defendant No. 3. Through 

this agreement, the plaintiff had agreed to sell 2 (Two) Kathas and 10 (Ten) 

Lechas under the Khatian No. 162, Dag No. 178 in the revenue village 

Fulerchar, Part-III to the purchaser Janif Ali. The agreement contains clauses 

which indicate that possession of the plot had been transferred in pursuance 

of the agreement and that the purchaser had been authorized to enter his 

name in the revenue records of the plot. This agreement seems like a genuine 

explanation to the entry in favour of the defendant No. 3 as indicated in the 

Exhibit 4. 

 

30. Another important point to be noted here is that as the plaintiff failed to 

establish that the Exhibits A and B were executed fraudulently or had been 

forged by any means, it must be held that they had been duly executed in the 

year 2006. Likewise, the plaintiff had himself admitted in his cross 

examination that the dispute between him and the defendants started in the 

year 2006. As this is suit for declaration of right, title and interests, the cause 

of action had accrued when the title or possession of the plaintiff was initially 

threatened i.e. in the year 2006. However, the present suit was filed way later 

in the year 2012. Since the prescribed period of limitation for suits seeking a 
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declaration is 3 (Three) years from the date when the cause of action actually 

accrued, the instant suit is also barred by limitation.   

 

31. In overall consideration, it can be held that the plaintiff had failed to prove his 

right, title and interests over the entire 3 (Three) Bighas of land described in 

the schedules A, B and C, of which the scheduled D and E lands are a part. As 

such, the Issue No. 4 is decided in the negative and against the plaintiff. 

 

Issue No. 5: 

 

32. As evident from the discussion on the previous issue, the plaintiff had failed to 

prove his right and title over the schedule D and E lands. Also, through the 

Exhibits A and B, the principal defendants were able to prove that they have a 

genuine claim of title over the aforesaid suit lands. What follows as a natural 

corollary to this fact is that the principal defendants hold possession over the 

schedule D and E land on the strength of something more than mere 

permission of the plaintiff. Hence, they cannot be termed as mere permissive 

possessors. Overall, the issue is decided in the negative and against the 

plaintiff. 

Issue No. 6: 

 

33. As evident from the discussion on the preceding issues, the plaintiff has failed 

in his bounden duty to establish his case in the scale of probabilities. Thus, 

the preponderance of probabilities is not in favour of the plaintiff. In Anil 

Rishi vs Gurbaksh Singh [(2006) 5 SCC 558], a Division Bench of the 

Honorable Supreme Court had held that, “The initial burden of proof would be 

on the plaintiff in view of Section 101 of the Evidence Act….. In terms of the 

said provision, the burden of proving the fact rests on the party who 

substantially asserts the affirmative issues and not the party who denies it. 

The said rule may not be universal in its application and there may be 

exception thereto……….The elementary rule is Section 101 is inflexible. In 

terms of Section 102 the initial onus is always on the plaintiff and if he 

discharges that onus and makes out a case which entitles him to a relief, the 

onus shifts to the defendant to prove those circumstances, if any, which 

would disentitle the plaintiff to the same…”. Thus, this issue is decided in the 
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negative and against the plaintiff. The plaintiff is held not entitled to any of 

the reliefs, as prayed for. His suit is liable to be dismissed. 

 

Issue No. 7: 

 

34. This issue was framed on account of specific averments in the written 

statement of the plaintiff/Opposite Party. Therefore, it was the plaintiff/O.P.’s 

burden to adduce credible evidence to establish the non-maintainability of the 

counter claim, on the grounds alleged. However, the plaintiff/O.P. could not 

substantiatehis claims by adducing any evidence or otherwise. The 

plaintiff/O.P. had further asserted that the counter claim is barred by the law 

of limitation. In ShyamalSarmahVs. Ramen Sarmah [2017 (1) GLT 61], 

the HonourableGauhati High Court had held that, “It is not in dispute that the 

Agreement for Sale dated 29.06.1989 did not fix any date of performance 

therein. In such view of the matter, the period of limitation under Article 54 of 

the Limitation Act, 1963 would run from the date on which the plaintiff had 

noticed that the performance is refused.”In the instant case, the 

defendants/counter claimants asserted that the performance of the 

Agreement for Sale had been refused by the plaintiff/O.P. in the year 2011, 

when he refused to obtain the N.O.C. and execute the registered Sale Deed, 

as had been stipulated in the Agreement for Sale. As because the counter 

claim was filed in the year 2012, the same is very much within the prescribed 

period of limitation.Hence, on overall consideration, this issue is decided in the 

affirmative and in favor of the defendants/counter claimants. 

 

Issue No. 8: 

 

35. The counter claim has been preferred seeking specific performance of an 

agreement for sale which was purportedly executed by the plaintiff/O.P. in 

favour of the defendants/counter claimants. The land which is the subject of 

the agreement has been described in the schedule X of the counter claim. The 

counter claimants had paid the entire consideration amount of Rupees 

27000/- (Twenty Seven Thousand) only. It was the plaintiff’s burden under 

the contract to obtain a No Objection Certificate for sale of the plot and 

thereafter execute the registered Sale Deed in favour of the counter 
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claimants. However, he did not fulfill his part of the contract. The counter 

claimants have already fulfilled their part of the obligation and are ready and 

willing to extend any possible cooperation to the plaintiff in fulfilling the terms 

of the contract. Therefore, from the contents of the counter claim, it can be 

ascertained that the counter claimants have managed to raise facts that 

indicate that they have a right to seek a remedy under The Specific Relief Act, 

1963. Hence, the issue is decided in the affirmative and in favour of the 

counter claimants. 

 

Issue No. 9: 

 

36. As discussed earlier, the counter claimants were able to prove that the 

plaintiff/O.P. had executed the Exhibit A. In contrast, the plaintiff had failed to 

prove that he had not executed the Exhibit A even though he had duly signed 

the document. As the Exhibit A is in the form of an Affidavit, it cannot be 

considered an Agreement in its true form. However, from the affirmations in 

the Exhibit A, it can be gathered that the plaintiff had previously entered into 

an oral agreement with the counter claimants for the sale/transfer of the suit 

land described in the Schedule X of the counter claim, of which the Exhibit A is 

a mere validation. The law mandates that an agreement for sale does not 

necessarily has to be in a written form. Even in case of an oral agreement for 

sale, the aggrieved party may seek relief under The Specific Relief Act, 1963.  

 

37. In K. Nanjappa (dead) by L.R. Vs. R.A. Hameed @ Ameersab (dead) 

by L.R.& Another[2016 (1) SCC 762], the Honourable Supreme Court of 

India had held that: “A decree for specific performance can be granted on the 

basis of oral contract. However, in a case where the plaintiff comes forward to 

seek a decree for specific performance of contract of sale of immovable 

property on the basis of an oral agreement or a written contract, heavy 

burden lies on the plaintiff to prove that there was consensus ad-idem 

between the parties for the concluded agreement for sale of immovable 

property. Whether there was such a concluded contract or not would be a 

question of fact to be determined in the facts and circumstances of each 

individual case. It has to be established by the plaintiffs that vital and 

fundamental terms of sale of immovable property were concluded between 
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the parties.”Likewise, in Brij Mohan & OthersVs. Sugra Begum & 

Others[1990 (4) SCC 147],the Honourable Supreme Court of India had 

held, “We agree with the contention of the learned counsel for the appellants 

to the extent that there is no requirement of law that an agreement or 

contract of sale of immovable property should only be in writing. However, in 

a case where the plaintiffs come forward to seek a decree for specific 

performance of contract of sale of immovable property on the basis of an oral 

agreement alone, heavy burden lies on the plaintiffs to prove that there was 

consensus ad-idem between the parties for a concluded oral agreement for 

sale of immovable property. Whether there was such a concluded oral 

contract or not would be a question of fact to be determined in the facts and 

circumstances of each individual case. It has to be established by the plaintiffs 

that vital and fundamental terms for sale of immovable property were 

concluded between the parties orally and a written agreement if any to be 

executed subsequently would only be a formal agreement incorporating such 

terms which had already been settled and concluded in the oral agreement.” 

 

38. In the instant case at hand, the counter claimants were able to establish 

through the proved execution of the Exhibit A that the entire consideration 

amount of Rupees 27000/- (Twenty Seven Thousand) only for the suit land 

was received by the plaintiff/O.P. It was further established from the Exhibit A 

that the counter claimants had received possession over the plot as a part of 

the sale agreement and hence they had entered their names in the revenue 

records, a fact duly proved by the Exhibit 4. Thus, the counter claimants had 

completed their part of the contract. Also, as indicated through the evidence 

on affidavit of the PW 1, they are still ready and willing to help the 

plaintiff/O.P. in obtaining the N.O.C./Sale Permission and thereafter in 

execution of the registered Sale Deed. Further, through their oral and 

documentary evidence, the counter claimants were able to prove that the 

plaintiff/O.P. had failed to fulfill his part of the contract, which was to obtain 

the N.O.C. and to execute the registered Sale Deed thereafter, a fact that can 

be corroborated from the phraseology used in the Exhibit A. There is no good 

ground to dispute the contents of the sale agreement. Overall, in my view, the 

counter claimants were able to prove that there was a prior meeting of minds 

for the transfer of the schedule X land in between the plaintiff and the counter 
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claimants and that the essential requisites for a valid sale agreement had been 

complied with.Therefore, the Issue No. 9 is decided in the affirmative and in 

favour of the counter claimants. 

Issues No. 10 and 11: 

 

39. For the sake of brevity, these two issues are taken up together for 

determination, as they are incidental in nature. In view of the decisions on the 

preceding issues, these two issues are decided in the affirmative and in favour 

of the defendants/counter claimants. As the agreement in question is an 

Agreement for Sale of immovable property, it has to be presumed as per 

Section 10 of The Specific Relief Act, 1963 that the breach of this agreement 

cannot be adequately relieved by compensation in money. As such, the 

specific performance of this agreement/contract can be enforced. The specific 

performance of this agreement/contract is not likely to cause any undue 

hardships upon the plaintiff/O.P. and the balance of convenience is in favour 

of the defendants/counter claimants.Hence, the defendants/counter claimants 

are held to be entitled to the reliefs, as prayed for. 

 

ORDER 

 

40. In view of the above discussion and the decisions on the issues aforesaid, the 

instant suit is dismissed on contest with costs. Conversely, the counter claim 

of the defendant/counter claimants is hereby decreed on contest with 

costs.The plaintiff/Opposite Party is directed to execute a registered Sale Deed 

for the suit land described in Schedule X of the counter claim within 6 (Six) 

Months of the date of this decree, after obtaining No Objection Certificate/Sale 

Permission from the authority concerned. In the event of the failure of the 

plaintiff/O.P. to comply with the above direction, the defendants/counter 

claimants shall be at liberty to ensure the execution of the Sale Deed in their 

favor through the means of the Civil Court. Thereafter, the plaintiff, his 

agents, servants, representatives or men are further restrained from entering 

the suit land described in schedule X or from interfering with the peaceful 

possession of the counter claimants in any manner. 
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41. Prepare decree accordingly.  

 

Given under my hand and the seal of this court on this the 30thday of June, 2020 

at Hatsingimari, Dhubri.  

 

 

                                                                        ABHIJIT SAIKIA, 

                                                            MUNSIFF, HATSINGIMARI, DHUBRI. 
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TYPED BY ME: AbhijitSaikia, Munsiff, Hatsingimari, Dhubri.  

APPENDIX 

 

Witnesses examined by the Plaintiff: 

 

1. Md. Akbar Ali Sk.(PW1) 

2. Abdul Roshid Sk.(PW 2) 

3. Askar Ali Sheikh (PW 3) 

 

Documents exhibited by the Plaintiff: 

1. Exhibit 1 is the Registered Sale Deed No. 3081 dated 03.11.1981 (P.I.O.).  

2. Exhibit 2 is the Registered Sale Deed No. 679 dated 13.08.1987 (P.I.O.).  

3. Exhibit 3 is the Registered Sale Deed No. 730 dated 30.10.1992 (P.I.O.).  

4. Exhibit 4 is the certified copy of Draft Chitha of the suit Dag Nos. 671/172 & 

683/178 of village Fulerchar, Part-III. 

5. Exhibit 5 is the certified copy ofDraft Chitha of suit Dag No. 682/172.  

6. Exhibits6(1) & 6 (2) are the revenue payment receipts. 

Witnesses examined by the Defendants/Counter Claimants: 

1. Abdul Aziz Sk. (DW 1) 

2. Ayesha Bewa (DW 2) 

3. Saleman Sk.  (DW 3) 

Documents exhibited by the Defendants/Counter Claimants: 

1. Exhibit A is the Affidavit sworn by the plaintiff dated 24.02.2006.  

2. Exhibits A(1) & A(2) are the signatures of the plaintiff. 

3. Exhibit B is the Affidavit sworn by the plaintiff in favour of Janif Ali.  

4. Exhibits B(1) & B(2) are the signatures of the plaintiff. 

5. Exhibit C is the Land Holding Certificate in favour of defendant Nos. 1 & 2.  

6. Exhibit D is the Land Holding Certificate in favour of defendant No. 3. 
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TITLE SUIT NO. 24/2016 

ORDER 

 

30.06.2020 

 

The Case Record is taken up from out of the Special Causelist prepared for 

Hearing through the means of video conferencing.  

Plaintiff is absent without any steps. 

The defendants/counter claimants are represented. 

The Judgment is prepared in separate sheets, to be tagged together with 

the case record.The same is pronounced through video conferencing in 

presence of the learned Advocate appearing for the defendants/counter 

claimants. 

In view of the discussion and the decisions on the issues in the Judgment, 

the instant suit is dismissed on contest with costs. Conversely, the counter 

claim of the defendant/counter claimants is hereby decreed on contest 

with costs. The plaintiff/Opposite Party is directed to execute a registered 

Sale Deed for the suit land described in Schedule X of the counter claim 

within 6 (Six) Months of the date of this decree, after obtaining No 

Objection Certificate/Sale Permission from the authority concerned. In the 

event of the failure of the plaintiff/O.P. to comply with the above direction, 

the defendants/counter claimants shall be at liberty to ensure the 

execution of the Sale Deed in their favor through the means of the Civil 

Court. Thereafter, the plaintiff, his agents, servants, representatives or 

men are further restrained from entering the suit land described in 

schedule X or from interfering with the peaceful possession of the counter 

claimants in any manner.  

Prepare decree accordingly.  

 




